On the facts of this case, MSHA seeks to address certain
perceived tripping and fire hazards which may have resulted
from the failure by the mine operator to clean up coal
accumulations resulting from the normal mining process, or
roof falls, or by the failure by the operator to remove
general mine materials from the travelways.  Given these
concerns, I believe that it is incumbent on MSHA to either
promulgate specific standards to address these concerns, or
to amend its criteria to state precisely what it has in mind,
Requiring this particular mine operator to maintain 24 inch
wide clear travelways along both sides all of its belt
conveyors under the guise of a safeguard notice issued
eight years ago, with no credible evidentiary support for
its position is simply unsupportable.

The citations which are at issue here (2202728 and
2199892) , charge the respondent with a failure to maintain
a clear travelway on the east side of the cited belt conveyors
in question.  This leads me to conclude that it was altogether
possible that the south side of the conveyor belts were in
compliance, and what really concerned Inspector Melvin was the
fact that failure to maintain the east sides of the belts
did not comport with the safeguard requirements that both sides
of the belt conveyor be maintained clear of coal accumulations
and other debris.  However, given the confused testimony
and evidence presented by MSHA to support its case, I simply
cannot conclude that MSHA has proven its case.  This is
particularly true when it seems obvious to me that the inspector's
concerns over accumulations of loose coal and extraneous
material could have been addressed by specific citations of
the mandatory requirements dealing with those specific
hazards.  In short, Inspector Melvin should have followed
MSHArs policy directives to cite the specific mandatory
standards dealing with coal accumulations and tripping or
guarding hazards, rather than relying on a safeguard notice
issued some eight years earlier.

While one may conclude that the presence of the materials
described by Inspector Melvin in Citation No. 2202728
(rocks, roof bolts, concrete blocks, etc.), and Citation No.
2199892 (loose coal which may have spilled over on to the
travelway) , support a conclusion that the cited travelways
were not maintained "clear," unless it can be shown that
these conditions constituted a violation of the cited
regulations, the citations must be vacated.

After careful consideration of all of the testimony and
evidence adduced in these proceedings/ including the arguments
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